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Merrill Lynch To Pay $7M To Settle Advisers' OT
Claims
By Aaron Vehling

Law360, New York (May 08, 2014, 4:02 PM ET) -- Merrill Lynch & Co. Inc. has agreed to pay
$6.9 million to settle a proposed wage-and-hour class action brought by current and former
financial advisers who accused the company of misclassifying them as exempt from overtime,
according to documents filed Wednesday in New York federal court.

The agreement calls for the creation of a fund to settle all class members’ claims, and the
plaintiffs’ lawyers are asking for up to a third of the amount for attorneys’ fees, according to
the plaintiffs’ settlement request. Three named plaintiffs would each receive a $12,500
bonus, and five litigation opt-in plaintiffs would each receive a $4,000 bonus.

Three classes of current and former financial advisers are eligible for a share of the
settlement. A California class includes those who worked for Merrill Lynch in that state
between Sept. 3, 2009, and April 30 of this year. A New York class consists of advisers
employed in that state between Nov. 15, 2006, and April 30. And a Fair Labor Standards Act
class includes advisers employed between Nov. 15, 2009, and April 30 in any Merrill Lynch
retail banking center in the U.S., according to the settlement agreement.

An attorney for the advisers and a representative for Merrill Lynch declined to comment
Thursday.

Before the parties agreed in November to enter mediation, Merrill Lynch made an
unsuccessful attempt to compel arbitration. The court shot it down, rejecting Merrill
Lynch’s argument that when the employees agreed to arbitrate claims individually upon
registering with the Financial Industry Regulatory Authority, they were obligated to enter
into arbitration in lieu of going to court under the Federal Arbitration Act, which the company
said preempted any FINRA arbitration provisions.

Ex-Merrill Lynch advisers Roman Zeltser and Anna Tyutyunik filed suit against the company
and its parent Bank of America Corp. in March 2013, alleging they violated the FLSA and the
New York Labor Law by refusing to pay financial advisers for overtime work. In September,
the plaintiffs amended their complaint to add a named California plaintiff, alleging that the
financial services company also violated California state labor laws.

Zeltser and Tyutyunik alleged Merrill Lynch misclassified its financial advisers as overtime-
exempt even though their work consisted of sales, customer service, meeting attendance
and clerical work and involved "little or no independent discretion and judgment."

The first mediation session occurred in January in San Francisco. About three weeks later,
the mediator informed the court that both parties agreed to the terms of the agreement,
according to court records. Over the course of the next several weeks, the parties
negotiated the remaining terms of the settlement.
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This is not Merrill Lynch's first wage-and-hour class action settlement with financial advisers.
In 2010 the company agreed to pay $43.5 million to resolve 11 class and collective actions
accusing the company of failing to properly compensate financial advisers.

Bank of America acquired Merrill Lynch, one of the world’s largest brokerages, in September
2008 at the height of the financial crisis.

The advisers are represented by Justin M. Swartz, Ossai Miazad and Jennifer L. Liu of Outten
& Golden LLP and by Gregg I. Shavitz and Susan H. Stern of Shavitz Law Group PA.

Merrill Lynch is represented by Michael D. Mandel, Bethany A. Pelliconi and Philip A. Goldstein
of McGuireWoods LLP.

The case is Zeltser et al. v. Merrill Lynch & Co. Inc. et al., case number 1:13-cv-01531, in
the U.S. District Court for the Southern District of New York.

--Editing by Kat Laskowski.

All Content © 2003-2014, Portfolio Media, Inc.

http://www.law360.com/articles/148574/-44m-deal-in-merrill-lynch-flsa-suit-gets-final-ok
http://www.law360.com/firm/outten-golden
http://www.law360.com/firm/mcguirewoods
http://www.law360.com/cases/513a41f7fc09a9156c008cfd

