
 

Portfolio Media. Inc. | 860 Broadway, 6th Floor | New York, NY 10003 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

Merrill Lynch Can't Force Arbitration Of Wage Class 

Action

By Dan Prochilo

Law360, New York (September 11, 2013, 6:02 PM ET) -- Merrill Lynch & Co. Inc. failed to 

convince a New York federal judge to force financial advisers who filed a proposed wage-

and-hour class action against the company to arbitrate their dispute, after the judge found 

the Financial Industry Regulatory Authority rules that governed the agreement between 

the parties forbade arbitration. 

 

U.S. District Judge Harold Baer Jr. rejected the financial services company's argument that 

the employees agreed to individually arbitrate their claims upon registering with FINRA, 

and that they were therefore obligated to enter into arbitration in lieu of going to court 

under the Federal Arbitration Act, which Merrill Lynch said preempted any FINRA 

arbitration provisions. 

 

"Neither the Supreme Court nor the Second Circuit has held that FINRA is preempted by 

the FAA in a fact pattern such as the one before me here," Judge Baer said. "Without 

precedent to the contrary, this court will follow the language of the [FINRA] statute, 

buttressed by its legislative history, notice provisions and agency interpretation, all of 

which support plaintiffs' view that arbitration should not be compelled." 

 

Ex-Merrill Lynch advisers Roman Zeltser and Anna Tyutyunik filed suit against the 

company and its parent Bank of America Corp. in March, alleging they violated the Fair 

Labor Standards Act and New York Labor Law by refusing to pay financial advisers for 

overtime work. 

 

Zeltser and Tyutyunik alleged Merrill Lynch misclassified its financial advisers as overtime-

exempt even though their work consisted of sales, customer service, meeting attendance 

and clerical work, and it involved "little or no independent discretion and judgment." 

 

The advisers frequently had to work several hours beyond their scheduled shifts in order to 

participate in meetings with bank staff, had to work through their unpaid lunch breaks and 

were also regularly required to work on Saturdays without being compensated, the suit 

said. 

 

In April, Merrill Lynch filed a motion to compel arbitration, saying that when the advisers 

registered with FINRA, they signed a document pledging to arbitrate "any dispute, claim or 

controversy that may arise" between them and the company that FINRA rules and bylaws 

deem arbitrable. 

 

But Judge Baer said one of those rules prohibited the enforcement of an arbitration 

agreement against any member of a class or collective action, until a court denied class 

certification, decertified the class or, in the case of class actions, excluded the aggrieved 
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FINRA member from the class. 

 

According to the judge's order, the U.S. Securities and Exchange Commission says the rule 

is designed to provide plaintiffs "access to the courts to resolve class actions efficiently." 

He also cited a notice published by the SEC just before the rule in question was amended 

—  broadening it to also apply to members of FLSA collective actions — saying that "FINRA 

believes collective actions, like class actions, should be handled by the judiciary system, 

which has extensive procedures to manage such claims." 

 

The judge said FINRA's anti-arbitration rule and its legislative history barred Merrill Lynch's 

motion to compel, and he disagreed with the company that the FAA trumped the 

authority's rule. 

 

While the Supreme Court and Second Circuit have handed down recent opinions favoring 

arbitration of FLSA claims, "none of these opinions touch on whether arbitration should be 

compelled for class and collective actions where FINRA rules bind the parties," according to 

the judge's order. 

 

Bill Halldin, a spokesman for Bank of America Merrill Lynch, described the ruling as "a 

procedural decision" on the venue where the case would be heard. 

 

"The underlying fact remains that these employees are exempt" from overtime, Halldin 

said. 

 

The advisers are represented by Justin M. Swartz, Ossai Miazad and Jennifer L. Liu of 

Outten & Golden LLP and by Gregg I. Shavitz and Susan H. Stern of Shavitz Law Group PA. 

 

Merrill Lynch is represented by Michael D. Mandel, Bethany A. Pelliconi and Philip A. 

Goldstein of McGuireWoods LLP. 

 

The case is Zeltser et al. v. Merrill Lynch & Co. Inc. et al., case number 1:13-cv-01531, in 

the U.S. District Court for the Southern District of New York. 

 

--Editing by Katherine Rautenberg. 
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