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Merrill Lynch Overtime Suit Gets Preliminary Class
Cert.
By Steven Melendez

Law360, New York (April 06, 2012, 7:37 PM ET) -- A New York federal judge gave preliminary
certification Friday to a class of Merrill Lynch & Co. Inc. financial advisers who allege Merrill
Lynch misclassified them as overtime exempt under the Fair Labor Standards Act.

The advisers, who worked giving financial advice to customers over the phone, alleged in a
complaint filed last year that Merrill set performance goals that were nearly impossible to
meet without working extensive uncompensated overtime. 

Merrill Lynch and its parent Bank of America Corp. argued in a court filing last month that the
advisers hadn't shown the matter should be handled as an FLSA collective action. They
didn't show Merrill Lynch had a common policy of denying employees overtime pay, and
determining whether employees were properly classified requires looking at individual job
duties, Merrill Lynch contended.

But U.S. District Judge Katherine B. Forrest said Friday that the advisers have "satisfied their
minimal burden" to show they're entitled to conditional certification and the right to notify
Merrill Lynch employees potentially in a similar situation. Evaluating Merrill Lynch's objections
would "require the court to resolve factual disputes or make credibility determinations,"
which isn't appropriate at this stage, she said.

Under Second Circuit precedent, courts require a "low standard of proof" to issue preliminary
certification before discovery, and then do a more rigorous review after evidence is
produced, she said.

"If the court finds that the record shows all putative class members are similarly situated,
the collective action is finally certified, the 'conditional' aspect is removed, and the matter
proceeds to trial," according to the ruling.

Counsel for Merrill Lynch was not immediately available for comment Friday.

The financial firm has denied that it has any policy requiring or encouraging employees to
work off the clock. And, it alleges, its overtime-exempt advisers meet the FLSA's
requirements that they exercise "discretion and independent judgment" when giving financial
advice to their clients in accordance with the firm's "investment process."

"While [Merrill Lynch] has created its investment process, which helps ensure that [Merrill
Lynch and the advisers] comply with various regulatory requirements, within the investment
process, [advisers] have significant freedom and flexibility to assist clients with their
financial needs," according to a filing last month.

The plaintiffs are represented by Gregg I. Shavitz and Susan Hilary Stern of Shavitz Law
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Group PA and Jennifer Lin Liu, Justin Mitchell Swartz and Ossai Miazad of Outten & Golden
LLP.

Merrill Lynch is represented by Michael D. Mandel and Philip A. Goldstein of McGuireWoods
LLP.

The case is Hernandez et al. v. Merrill Lynch & Co. Inc. et al., case number 1:11-cv-08472,
in the U.S. District Court for the Southern District of New York.

--Editing by Katherine Rautenberg.
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