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KFC Operator Can't Nix OT Suit By Repaying
Worker: Judge
By Megan Leonhardt

Law360, New York (September 14, 2011, 7:42 PM ET) -- A Florida federal judge on
Wednesday shot down a KFC Corp. franchisee’s bid to toss a Fair Labor Standards Act suit
lodged by a former assistant manager, saying the company's offer to compensate her for
unpaid overtime did not provide full relief.

Stephanie Klinger lodged her suit in July against KFC operator Phil Mook Enterprises Inc. and
Christopher Mook, claiming they misclassified her as exempt from receiving overtime
compensation, in violation of the FLSA. Phil Mook had offered to compensate Klingler
in August, but that payment would not cover court costs, attorneys' fees and an
enforceable judgment, U.S. District Judge James D. Whittemore said.

In seeking to dismiss the case, Phil Mook contended that it had resolved Klingler’s claims by
offering to fully reimburse her overtime compensation. The company also vigorously
denied liability.

If the court had granted the KFC operator’s motion to dismiss, Phil Mook would have been off
the hook for attorneys’ fees and costs under the precedent set by the Eleventh Circuit’s July
decision in Dionne v. Floormasters, according to Klingler. In Dionne, the court ruled that an
employer was not required to reimburse a plaintiff for attorneys' fees in an FLSA suit after an
employer had paid out the claim and the court dismissed the case as moot.

“Allowing defendants to avoid responsibility for plaintiff’s attorneys' fees merely by tendering
full payment after litigation has commenced would run counter to the FLSA’s goal of fully
compensating the wronged employee,” Judge Whittemore said.

Gregg Shavitz of Shavitz Law Group PA, who represents Klinger, said Wednesday's decision
upheld the core provisions of the FLSA that require employers to pay reasonable attorneys’
fees and costs.

“Judge Whittemore’s ruling reinforces both the express provisions and the intent of the FLSA
by ensuring that employers who violate the law are held fully accountable, and that
employees can continue to enforce their rights in the courts when necessary,” Shavitz said.

According to the complaint, Klinger worked as an assistant manager in a Florida KFC
restaurant from December 2010 to June 2011, where she claims she regularly worked over 40
hours a week.

Phil Mook filed a motion in August asking the court to dismiss the case after it submitted an
offer reimbursing Klingler about $3,400 in unpaid wages and liquidated damages.

The KFC operator tried to take advantage of the Dionne ruling and avoid paying attorneys’
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fees and costs by following Floormasters’ lead in vigorously denying liability, throwing doubts

on Klingler's standing as the prevailing party, the plaintiff argued in an opposition response
filed Friday.

The Dionne decision held that the FLSA plainly stated plaintiffs who receive favorable
judgments were entitled to attorney’s fees and costs. But if the court declares a case moot
after an employer pays out the claim, there is no clear winning party and therefore no
reimbursement of the attorneys' fees and costs is required, the appeals court said. 

But in Wednesday’s order, Judge Whittemore refused to declare the case moot because he
concluded that Phil Mook had not provided Klingler “with all the relief she seeks and would be
entitled to as a prevailing party in this action, to wit: an enforceable judgment, attorney’s
fees and costs.”

Judge Whittemore said the defendants’ offer and motion to dismiss were attempting to skirt
the requirements of Rule 68(a), which allows court costs to be awarded in connection with a
settlement offer.

Counsel for the defendants did not immediately respond to requests for comment
Wednesday.

Klinger is represented by Camar R. Jones and Gregg I. Shavitz of Shavitz Law Group PA.

The defendants are represented by Richard C. McCrea Jr. of Greenberg Traurig LLP.

The case is Klingler v. Phil Mook Enterprises Inc. et al., case number 8:11-cv-01586, in the
U.S. District Court for the Middle District of Florida.

--Additional reporting by Django Gold. Editing by Elizabeth Bowen.
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